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First General Counsel’s Report

L INTRODUCTION

This matter stems from four advertisements in New Hampshire newspapers paid for with
nonfederal funds by the New Hampshire Republican Senate Majority Committee (“RSMC”).
The newspaper advertisements featured Kelly Ayotte, a former state officeholder and a candidate
for U.S. Senate, endorsing specific candidates for state office and urged readers to “Please Vote
This Tuesday.” These advertisements appeared in four separate New Hampshire newspapers on
November 1, 2010, the day befose Ms. Ayotts and the endorssd cendidates appeased m the
ballot for election.

The complaint alleges that the RSMC advertisements expressly advocated Ms. Ayotte’s
election to federal office, and as a result of making expenditures greater than $1,000, RSMC was
required to register and report as a federal political committee. The complaint notes that RSMC
received funds from corporations, and that this would violate the Act’s prohibition on corporate
contributions. The complaint also alleges that RSMC failed to include the Act’s required
disclaimers on the advertisements. Further, the facts contained in RSMC'’s response suggest that
the advertisements were coordinated with, and thus could constitute an in-kind contribution to,
Kelly Ayotte and her campaign coremittee.

In its mapcomse, RSMC dmnies tiad its sivertizements fienturing Ayette ineleied exprsss
advocacy of & clearly identified faderal cendidata or that it became a political committee under
the Act. Rather, RSMC claims that the advertissments were solely an endorsement of diffepent
state candidates by Ayotte and therefore wers not expenditures that could trigger federal political
committee status. Additionally, RSMC and Kelly Ayotte, in separate responses, deny that the
advertisements were federal clection activity (“FEA™) and maintain that the advertisements were
exptﬁbmtheM’s FEA requirements because they were endorsements of state candidates
that did not promote, support, attack, or oppose (“PASQ") a federal candidate.
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As discussed below, we recommend that the Commission find no reason to believe that
RSMC violated the Act by failing to register and report as a federal political committee or by
using nonfederal funds for federal election activity. We also recommend that the Commission
find no reason to believe that RSMC made, or that Kelly Ayotte and her campaign committee
received, either an excessive or prohibited contribution due to coordination. Further, we
recommend that the Commission find no reason to believe that RSMC paid for Federal election
activity with fueds nat subjeat to the Act’s limitatiomr, prohibitions, and reporting segjuitemants.
Finally, we resymmend that the Commmission find no reagan to believe that RSMC failad to use
the appropriate disclaimers required by the Aet.

I. FACTUALAND.LEGAL ANALVYSI§
A. BACKGROUND

The New Hampshire Republican Senate Majority Committee is a state political
committee registered with the New Hampshire Secretary of State. See State of New Hampshire:
2010 Political Committee Registration ~ RSA 664:3, Republican Senate Majority Committee
(Dec. 9, 2008) (hereinafter “RSMC N.H. Registration”), available at http://www.sos.nh.gov/
Pacs2010.htm] (last visited Aagust 26, 2611). The chairman of RSMC is Peter Bragdon, a state
senator who served as = minority leader of the New Hampshire Senat in 2009-2010, and mow .
serves as the president of the Senate. RSMC Response it 1-2. Bob Odell, who sarves as
RSMC’s treasurer, is elso a Republicar state senator in New Hampshire. See RSMC N.H.
Registration. According to disclosure reports filed with the New Hampshire Secretary of State,
RSMC accepts contributions from sources prohibited by the Act, but permitted under state law,
such as corporations. See RSMC Statement of Receipts and Expenditures (June 23, Aug. 25,
Sept. 9 and 22, Oct. 13 and 27, and Nov. 10, 2010).
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Kelly Ayotte is currently a U.S. Senator from New Hampshire and was the Republican
candidate for U.S. Senator in 2010. Ayotte served as Attomey General for New Hampshire,
until she resigned to explore a run for the U.S. Senate in 2009. Her principal campaign
committee is Friends of Kelly Ayotte. H. Scott Flegal serves as the committee’s treasurer.

In October of 2010, a consultant for RSMC, Michael Dennehy, suggested RSMC
consider rutining advertisements in which Ayolte, who had a lead in the polls, would endorse
Newr Haenpshice siate sennte candidses. RSMC Response at 2; sme nfswy RSMC Response,
Attachment, Affidayit of Pater Bragdom 1Y 6 and 7; Affidavit of Mickael Dennchy Y 7 and 8.
Aftes RSMC approved this recommendatian, Dennehy “contacted ane of Ms. Ayotte’s campaign
consultants andasi:edwhctherMs.;AyouewouldbewiHingtoendomecertainsmtesenate
candidates.” RSMC Response, Affidavit of Michael Dennehy § 8. “Ms. Ayotte’s [campaign]
consultant later informed [Dennchy] that [RSMC] could proceed with the endorsement
advertisements for those candidates.” Id

The Ayotte committee directed RSMC that “no reference to Kelly Ayotte’s federal
candidacy appear[] anywhere in the newspaper ads, nor [should] her status as a former Attorney
General [be] referenced in the ad.” Ayotte Committee Response at 2. Dennehy, who worked
with an RSMC political advertining ocssaultant an e enderssatent aivertisaments, staies that
the “Ayotte campaign did ant psoposa any of the content or layout of the [RSMC’s]
advertisements.” RSMC Response, Affidavit of Michael Dennchy at 919 and 10. However,
Dennehy “did provide Ms. Ayotte’s consultant with an exemplar of the advertisements before
submitting them for publication and [the consultant’s] response was that the advertisements were
‘fine.’” RSMC Response, Affidavit of Michael Dennehy § 10.
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Each of the advertisements listed Ms. Ayotte’s name followed by the names of the state

candidates, set forth Ms. Ayotte's endorsement of the candidates and stated “Please Vote This
Tuesday.” An example is set forth below:

CC New Hampshire is at a crossroads.
The only way we will fix our problems Is
with common sense solutions, not more
government spending and higher taxes.

| hope you'll join me In supporting
Joe Kelly Levasseur and Tom DeBlois
for State Senate. 3

RSMC ran the advertisements featuring Ayotte endorsing candidates for state senate on
November 1, 2010, the day before the 2010 election, in at least four newspapers: the UN_ION
LEADER, the CONCORD MONITOR, the NASHUA TELEGRAPH DAILY, and the FOSTER’S DAILY
DEMOCRAT. See Complaint at 1, and Exhibit 1 (the “Ayotte advertisements”). The cost of these
four advertisements appears to be approximately $5,783. See Complaint at 2.
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B. LEGAL ANALYSIS
1. Political Committee Status

Under the Act, groups that trigger political committee status are required to organize asa
political committee, register with the Commission, and publicly disclose all of their receipts and
disbursements. 2 U.S.C. §§ 432, 433, and 434. The Act defines a “political committee™ as any
committee, association, or other group of persous that receives “contributions” or makes
“cxxpemditunis” whisiz aggpegate ih mtesss of $1,000 duoing a chlendar year. 2 U.S.C.
§ 431(4)A).! An orgmizatian that has made expenditlm in exress of $1,000, however, will not
be considered a “palitical committes” unless, in addition, its “majar purpose is Federal campaign
activity (i.e., the nomination or election of a Federal candidate).” Political Committee Status:
Supplemental Explanation and Justification, 72 Fed. Reg. 5595, 5597 (Feb. 7, 2007)
(“Supplemental E & J”). See Buckley v. Valeo, 424 U.S. 1, 79 (1976); FEC v. Massachusetts
Citizens for Life, Inc., 479 U.S. 238, 262 (1986) (“MCFL").

a. Expenditures By RSMC

In determining whether an organization makes an expenditure, the Commission “analyzes
whether expenditures for any of an organization’s communications made independently of a
candidate constittte expoess agvocacy eithzr meder 11 C.F.R. § 100.22(a), or the broadze
definition at 11 C.F.R. § 100.22(b).” 72 Feé. Reg. nt 5606. Under f&ze Commission’s
regulaticns, a communication expressly advocates the election or defeat of a clearly identified
candidate when it uses phr;ses such as “vote for the President,” “re-elect your Congressman,” or
“Smith for Congress,” or uses campaign slogans or individual words, “which in context can have

no other reasonable meaning than to urge the election or defeat of one or more clearly identified

! The term “expenditure” is defined to include “any purchase, payment, distribution, loan, advance, deposit,
or gift of money or anything of value, made by any person for the purpose of influencing any elaction for Federal
office.” 2 U.S.C. § 431(9XA)(i). The term “contributien” is similarly defned by 2 U.S.C. § 431(8)AXi).
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candidate(s)....” See 11 C.F.R. § 100.22(a); Buckley, 424 U.S. at 44 n.52; see also MCFL, 479
U.S. at 249.

The second part of the Commission’s regulation encompasses a communication that,
when taken as a whole or with limited reference to external events, “could only be interpreted by
a reasonable person as containing advocacy of the election or defeat of one or more clearly
identified cundidate(s) because” it contains #n “electoral portion” that is “unmistakable, -
unamhigizsus, and meggextive if oxdy ane mencixg” and “ymsonalsie minds could not diffsr as to
whatker ii encaisrages actions 1o elest or defcat one ar reore <lanrly idectiSied candiniate(s) mr
encourages some other kind of action.” See 11 C.F.R. § 100.22(b).

The Ayotte advertisements do not contain express advocacy under either 11 C.F.R.

§ 100.22(a) or (b). The Ayotte advertisements do not contain express advocacy under 11 C.F.R.
§ 100.22(a) because even though they contain the phrase “vote” in the advertisement, it is not an
individual word that “in context can have no other reasonable meaning than to urge the election
or defeat of one or more clearly identified candidate(s)....” While the phrase “Please Vote This
Tuesday!” urges viewers of the advertisement to vote, it does not clearly indicate that the voters
should vote for or against Ayotte. Significantly, whilé tite advertisement ixcludes Kelly Ayotte’s
name zms picture, it dozs mot indiaste her stam as a candaiate for feieaml offico, and metains a
quatstion in which she ondaraes sperific cxndidates for stait cfiisz, amd specifics enly the efficcs
being sought by those state candidatea. Thus, while the advertisament exp_resnly advocates the
election of the state candidates, it is unclear as to whether or not it advocates the election of Ms. -
Ayotte.

Likewise, the advertisements are not express advocacy under 11 CF.R. § 100.22(b)
because they do not contain an “electoral portion” that is “unmistakable, unambiguous, and

suggestive of only one meaning” and “reasonable minds could not differ as to whether they



12044310656

10

11

12

13

14

15

16

13

19

20

21

MUR 6431 (Republican Senate Majority Committee) 8
First General Counsel’s Report

encourage actions to elect or defeat one or more clearly identified candidate(s) or encourage
some other kind of action.” Despite containing an “electoral portion,” the Ayotte advertisement
is ambiguous as to whether the phrase “Please Vote This Tuesday!” applies to only the
nonfederal candidates or to all of the featured candidates.

The Ayotte advertisements, therefore, do not qualify as express advocacy under
11 C.FR. § 100.22(g) or (b). Thus, RSMC did not exceed the $1,000 thresholdt for political
conmmittes status by making express adwocacy expenditures wham it sun the Ayotte
advertisemnnts,

b. Contributions by RSMC

Under the Act, no person, including state political committees such as RSMC, could
contribute more than $2,400 to the campaign of a federal candidate, such as Ms. Ayotte.
2U.S.C. § 441a. Further, the Act prohibits corporations from making contributions from their
general treasury funds in connection with any election of any candidate for federal office.
2US.C. § 4410. finally, no candidate or political committee may knowingly accept an
excessive or prohibited contribution. 2 U.S.C. §§ 441a and 441b.

An expeaditure made by auy persvn “in cooperation, consutltation, or concert, with, or at
thu reqaost or suggestion of, a eimdidate, his authorized political oenmnittees or their agents™
constitutes an in-kind eontributian. 2 U.S.C. § 441a(a)(7)(B)(i). Howsever, the Commission has
exerapted certain types of communications from heing considered “coordinated
communications” because they come within specified safe harbors. See 11 C.F.R. § 109.21(f)
(2010) (safe harbor for responses to inquiries about legislative or policy issues); 11 C.F.R.

§ 109.21(g) (2010) (safe harbor for endorsements and solicitations by Federal candida.tes);
11 CFR. § 109.21(h) (2010) (safe harbor for establishment and use of a firewall).2

2 The Commissionadded an additional safe hashar for commercial transactions effective December 1, 2010:

See Explanation and Jastification: Coordinated Communications, 75 Fed. Reg. 55947, 55959-61 (Sept. 15, 2010).
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A communication is coordinated with a candidate, a candidate’s authorized committee, or
agent of the candidate or committee when the communication satisfies the three-pronged test set
forthin 11 CF.R. § 109.21(a): (1) the communication is paid for by a person other than that
candidate or authorized committee; (2) the communication satisfies at least one of the content
standards set forth in 11 C.F.R. § 109.21(c); and (3) the communication satisfies at least one of
the contluct stindards set forth in 11 C.F.R. § 109.21(d). “A peyment for a commumication
salisfying all theee prienge: *satisfies the statutory requinemesits for an mitpentditzre in the specific
cantext of coordimted eommunications, and thareby constitiies a contribution under 2 U.S.C.

§ 4412(7)(B)(i) and (ii).”” Advisory Opinion 2003-25 (Weinzapfel) at 5, citing Final Rules and
Explanation and Justification for Coardinated and Independent Expenditures, 68 Fed. Reg. 421,
427 (Jan. 30, 2003) (2003 Coordination E&J").
i Coordination
a. Payment

In this matter, the first prong of the coordinated communication test is satisfied because
RSMC is a third-party payor. See 11 C.F.R. § 109.21(a)(1). RSMC has admitted in its response
that it has paid for the Ayotte advertiseraents and hes detailed the steps it took to run the
advertisemrents im affiinvits fram its cbaifersn and its eomsultant.

b. Coatent

The second prong of this test, the content standard, is also satisfied. The content prong is
satisfied if a communication meets at least one of the following content standards: (1) a
communication that is an electioneering communication under 11 C.F.R. § 100.29; (2) a public
communication that disseminates, distributes, or republishes, in whole or in part, campaign
materials prepared by a candidate or the candidate’s authorized committee; (3) a public
communication that expressly advocates the election or defeat of a clearly identified candidate
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for federal office; or (4) a public communication,’ in relevant part, that refers to a clearly
identified House or Senate candidate, and is publicly distributed or disseminated in the clearly
identified candidate’s jurisdiction 90 days or fewer before the candidate’s primary or general
election. See 11 C.F.R. § 109.21(c).

The Ayotte advertisements satisfy the content standard because they are public
communications that refer o a clearly identified candidate for federal offiee (Kelly Ayotte), and
wire disseseitested in the clearly idemified: cemtidutte’s juiéndiction within 90 days of the
November 2, 2010 gemeral election. Sem 11 C.F.R. § 109.21(c)(4)(i). Specifically, the Ayotte
advertisements appeared in the UNION LEADER, the CONCORD MONITOR, the NASHLA
TELEGRAPH DALLY, and the FOSTER’S DAILY DEMOCRAT, all newspapers that are “public
communications” under 11 C.F.R. § 100.26, and which are “disseminated” to the jurisdiction
(i.e., New Hampshire) for which Ayotte was seeking election as a federal candidate. By using
Ayotte’s name and ﬁicture, the advertisements featured a “clearly identified” candidate.

11 C.F.R. § 100.17. Finally, the advertisements were disseminated on November 1, 2010, one
day before the November 2, 2010 general election.
¢ Conduct

Altaough there i some dispute betwmen tiie respanses, the available information suggests
that the third prong of this test, the conduct standard, also may have been satisfied. The conduct
prong is satisfied where any of the following types af canduct occurs: (1) the communication
was created, produced, or distributed at the request or suggestion of a candidate or his campaign;
(2) the candidate or his campaign was materially involved in decisions regarding the

3 A “public communication” is defined as a communication by means of any broadcast, cable or satellite

communication, newspaper, magazine, outdoor advertising facility, mass mailing or telephone bank, or any other
form of gensral public political advertising. 11 C.F.R. § 100.26. “[C]learly identified meas the candidate’s name,
nickname, photograph, or drawing appears, or the identity of the candidate is otherwise apparent through an
unambiguous reference....” 11 C.F.R. § 100.17.
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communication; (3) the communication was created, produced, or distributed after substantial
discussions with the campaign or its agents; (4) the parties contracted with or employed a
common vendor that used or conveyed material information about the campaign’s plans,
projects, activities or needs, or used material information gained from past work with the
candidate to create, produce, or distribute the communication; (5) the payor employed a former
employee or independent contractor of the candidate who used or conveyed material informstion
ahont the enmpalgn’s pizms, prejoets, activities ar meds, ar used matedial infirrmatien gairnd
from pust work with the nandidute #o areate, psodwoe, or distritinte the amwmurication; or (6) the
payor republished campaign material. See 11 LF.R. § 109.21(d).

The available information suggests that an agent of Ayotte’s campaign committee may
have been materially involved in decisions regarding the communication. 11 C.F.R.
§ 109.21(d)(2). A candidate or committee is “materially involved in decisions” if the candidate
or committee “conveys approval or disapproval of the other person’s plans.” 2003 Coordination
E&J at 434. In Advisory Opinion 2003-25 (Weinzapfel), the Commission concluded that the
appearance of a federal candidate in a television advertisement endorsing and paid for by a non-
federal candidate satisfiexd the “mraterial involvement” condwet standard bevause “[gliven tie
impantnce of and potential exmpsign inplicathms For euch public appememea by a Fedeml
candidate, it is kighly implansibie thmt a Fedural aandidatn would appear in 8 commnrication

- without being materially involved in ona or more of the listed decisions [in 11 C.F.R.

§ 109.21(d)(2).”] The opinion noted that the endorsing candidate planned to review the script for
“appropriateness.” See also Advisory Opinions 2004-1 (Bush/Kerr) and 2004-29 (Akin);
Conciliation Agreement in MUR 5410 (Oberweis) (“ . . . [tJhe Commission has found that a

candidate’s appearance in a communication would be sufficient to conclude that the candidate
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was materially involved in decisions regarding that communication . . .” [citing to AO s 2003-25,
2004-1, and 2004-29.)).

RSMC provided an affidavit indicating that the advertisements featuring Ayotte were
reviewed and approved by an agent of the Ayotte Committee. The apparent approval of the
advertisements by the Ayotte campaign represents the same level of campaign invoivement as
the review of advertisements for “appropriateness” in AO 2083-25 (Weinzapfel), which the
Coomivsion conolwsnd wos misterial invalvement. Atihough RSMC states that w0 ops from the
Ayatie campaign proposed any contest for the advortiseanents, it gave an Ayotte eampaign
committee consultant the opportunity to gpprove ar disapprove the cammunication, and the
Ayotte campaign’s representative indicated that the advertisements were “fine.” RSMC
Response at 2-3 and Dennehy Affidavit Y 8-10.

The Ayotte Committee acknowledges that Kelly Ayotte agreed to endorse the two local
candidates, but generally denies that it reviewed or approved the ads prior to their dissemination
or publication. Ayotte Committee Response at 2. The Ayotte Committee, however, did not
include supporting affidavits or any other documentation, antt does not otherwise address any
contact that the Committes’s consultants mey ave had with RSMC. Moreover, dlthough the
Ayotte Commhtoe denius reviewing av approviag the atlvortisements, it doss not demry all contact
with RSMC or provide evidoce that would rebut RSMC’s effidavit indi¢hting thit an agent of
the Ayotte Cammittee approved an “exemplar” of the advertisoment. Thus, there is credible
evidence that the Ayotte Committee was materially involved in approving the RSMC
advertisements.

ii. Endorsement Safe Harbor

The Commission has delineated several exceptions to the general definition of

“coordinated communication.” See 11 C.F.R. § 109.21(f)-(h). In particular, the regulation
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exempts from the definition of “coordinated communication™ public communications in which a
Federal candidate endorses another candidate for Federal or non-Federal office unless the
communication promotes, supports, attacks, or opposes the endorsing candidate or another
candidate who seeks election to the same office as the endorsing candidate. 11 C.F.R.

§ 109.21(g)X1). In creating that safc harbor, the Commission quoted Senator Feingold in the
legislative history as stating that BCRA was not intended to prohibit endorsing comnmunications
“so lang as fivose advertisemmnts do not support, dttack, ptumone, or oppose the Fedeml
candidate.” Cqondinated Gommunications: Explzuation snd Justification, 71 Fed. Reg. 33195,
33202 (June 8, 2006) (“2006 Coordinated Communications E&J”) (quoting 148 Caong. Reg.
S2143 (March 20, 2002) (Feingold)).

The Commission has applied the safe harbor for endorsements in the context of a
candidate for Congress endorsing a local candidate. See Advisory Opinion 2007-34 (Jackson).
In AO 2007-34, the Commission concluded that the appearance of the federal candidate,
Congressman Jesse Jackson Jr., on a billboard with a local candidate for state’s attorney qualified
for the safe harbor because it did not PASO Representative Jackson. The billboard inciuded
pictures of both the Congressmzn and the local cundidate with the words: “Justice has no eolor.
Lawy Suffredin — For State’s Attumey — Vote February S The billboand identified
Representative Iaoicxos only by kis pieture aund did not mention his noxte or offion. The
Commission concluded that the billboard did not PASO Representative Jackson.

Ms. Ayotte’s name and iﬁme plays a more prominent role in the advertisements at issue
in this matter than those of Representative Jackson played in the billboard at issue in AO 2007-
34. For example, Kelly Ayotte’s name is listed at the top of the advertisement alongside the
endorsed state candidates in a manner that could be mistaken as a slate card or ticket. The
placement of Ayotte’s name could lead to the impression that the general exhortation to “Please
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Vote This Tuesday!” applied to all the listed candidates, and not just the endorsed state
candidates. In contrast, the billboard in AO 2007-34 included a general exhortation to “Vote
February 5%,” but the exhortation to vote could only apply to Larry Suffredin because he was the
only person identified by name in the text. In addition, the size and placement of the
photographs of the federal candidates in the Ayotte advertisements differ from the depiction of
Representative Jackson in the billboard. Whereas AyoRte’s picture is the largest and most
visually praminex in the asivertisamants, Represematian: Jackwon'’s photograph is tha same nbre
as the endorsed lasal eandidate.

The use of Kelly Ayotte’s name and picture in the advertisement, even if they appeared
prominently, does not change the nature of the advertisement from that of an endorsement. The
general exhortation to vote on “This Tuesday” appears after Ayotte’s endorsement, and is asking
voters to join Ayotte in supporting the endorsed state candidates, not to suppert Ayotte. When
adopting the endorsement safe harbor for coordinated communications the Commission
concluded that “endorsements . . . mnotmadefortlw]-mposeofinﬂuencingtheendorsing ces
candidate’s own election.” 2006 Coordinated Communications E&J, 71 Fed. Reg. at 33202.
Moreover, the endorserrnt safe tarbor “applies regardless of the timing and proximity to an
elucton of the andormement.” /d. at 33201. As an endasaement of stute candidates by a fesiral
candidate, the Ayoite advertisnments are mode fon the purpose of influencing the eloetion of the
NewHampshirestatecandidalesandnotﬂxeelécﬁonost. Aynotte to the affice of U.8. Senator.

Thus, it appears that the Ayotte advertisements would qualify for the endorsement safe
harbor of 11 C.F.R. § 109.21(g)(1) because the advertisements do not promote or support Ayotte.
fii. Conclusion

The Ayotte advertisements appear to satisfy the payment, content, and conduct prongs
and therefore may be considered coordinated communications. 2 U.S.C. § 441a(a)(7)(B)(1);
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11 C.F.R. § 109.21(a). However, the advertisements are endorsements of state candidates, and
qualify for the exemption of 11 C.F.R. § 109.21(g)(1) because they do not PASO Ayotte.
Accordingly, we recommend that the Commission find no reason to believe that New Hampshire
Republican Senate Majority Committee violated 2 U.S.C. § 441a or § 441b by making excessive
or prohibited in-kind contributions in the form of coordinated expenditures, and also find no
reascn to believe that Friends of Kelly Ayotte, and H. Scott Flegat, in his official capacity
treasurer, violated §§ 441a, 441D, or 434 by knowingly aoccepting or faiiing to reenrt an excessiva
or prohibited in-kin:! contribution.

¢. Major Purpose

In assessing whether a group has the major purpose to be required to register and report
as a political committee, (i.e., federal campaign activity in support of the nomination or election
of a federal candidate), the Commission examines the group’s statements as to its purpose and its
spending. Political Committee Status: Supplemental Explanation and Justification, 72 Fed. Reg.
5595, 5597 (Feb. 7, 2007).(“Supplemental E&J™).

Although RSMC may have satisfied the statutory threshold by making in excess of
$1,000 in contributions throagh its coordinated eommunications, see 2 U.S.C. § 431(4), RSMC
does not appoar to bave federal eamypaign activity as its x.najorpqmse. Ruther, RSMC is a New
Hampshire political costmittne that hiss a purpose “to sypport the politieal activities of NH
Senate Republicans and the electian of Republican state senate candidates,” see RSMC N.H.
Registration (Dec. 9, 2008), and “to achieve the election of a Republican majority to the New
Hampshire Senate in 2010..” RSMC Response at 1. Moreover, RSMC raised and spent
approximately $130,000 during the 2010 elections and there is no indication that it spent
significantly more on federal campaign activity than whatever allocable portion of the $5,873

spent on the Ayotte advertisements might be treated as a contribution to Ms. Ayotte. Given the
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limited amount spent on the Ayotte advertisements, RSMC’s spending cannot be considered so
extensive that its major purpose may be considered federal campaign activity. RSMC therefore
cannot be considered a political committee under the Act because it does not have federal
campaign activity as its major purpose. See Buckley, 424 U.S. at 79; MCFL, 479 U.S. at 262.

Accordingly, we recommend that the Commission find no reason to believe that the New
Hampshire Repubfican Senate Majority Committer violated 2 U.S.C. §§ 432, 433, and 434 by
failing to organize, ragister, and report as a political abamittee.

2. Federal El%n Activity

The complaint alleges that RSMC recgived corporate funds to run the Ayotte
advertisements, which consequently may have violated the Act's requirement that FEA be paid
for with federally permissible funds. Both RSMC and the Ayotte Committee claim that the
advertisements were not FEA, and therefore the costs associated with the advertisement did not
need to be paid for with funds subject to the Act’s limitations and prohibitions. See 2 U.S.C.
§ 441i(b)(1). Section 441i(b)(1) provides, in relevant part, that “an amount that is expended or
disbursed for Federal election activity . . . by an association or similar group of candidates for
State or 1ocal office or of individuals holding State or local office, shall be made from funds
subjent to the limitatinns, prohibitiosss, and reporting requitremiente of thiz Act.” RSMC is a
politieal commiittee registared with the State of New Hampshire tliat is “en assorisiion . . . of
candidates for State office” because ita Chairperson and Treasurer are both State Senatars in
New Hampshire, and thus is covered by 2 U.S.C. § 441i(b)(1). While RSMC would be required
to pay for any FEA with funds subject to the limitations, prohibitions, and reporting requirements
of the Act, the Ayotte advertisements do not qualify as FEA under the two potentially applicable

types of FEA: (1) public communications that refer to a clearly identified Federal candidate that
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PASOs that candidate under 2 U.S.C. § 431(20)(A)(iii), or (2) get-out-the-vote (“GOTV™)
activity under 2 U.S.C. § 431(20)(A)ii).
a. Public Communications that PASO a Federal Candidate

As discussed above, public communications that rtlafer to a clearly identified candidate for
Federal office and PASO that candidate qualify as FEA. 2 U.S.C. § 431(20(A)(iii). At the time
of the Ayotte advertisements, Commission regulations firther stated that FEA included “[a]
public vomnumicetion that to a clemly idertified cantlidate fbr Fedemil office, regardless of
whether a anndidate for State or local electian is also mamioned ar identified, and that promotes
or suppords, or attacks or opposes any candidate for Federal office. This restriction applies
whether or not the communication expressly advocates a vote for ar against a Federal candidate.”
11 CF.R. § 100.24(b)(3). Furthét. Commission regulations provide that FEA does not include
“[a] public communication that refers solely to one or more clearly identified candidates for State
or local office and that does not promote or support, or attack or oppose a clearly identified
candidate for Federal office; provided, howeyer, that such a public communication shall be
considered a Federal election activity if it constitutes voter registration activity, generic
campaign activity, get-out-the-vote activity, or voter identification.” 11 C.F.R. § 100.24(c)(1).
Both the Act and the Commission regulations msfleer the Congreszional intent tliat the FEA
provisions waund nnt prahibit “spanding non-Fedeml monzy th rm aslvertisements that mentinn
that [statc candidates] have been endorsed by a Federal candidate or say that they identify with a
position of & named Federal candidate, so long as those advertisements do not support, attack,
promote or oppose the Federal candidate.” Statement of Sen. Feingold, 148 Cong. Rec. S2143
(daily ed. Mar. 20, 2002).

While the complaint argues that the RSMC advertisements could be viewed as presenting
Ms. Ayotte’s name in a manner that could be interpreted as being part of a slate of candidates to
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be voted for on election day, this conclusion is not supported by a careful reading of the
advertisement. See supra Part ILB.1.b.ii. The ad, when read as a whole, indicates that Ms.
Ayotte, without any indication of her status as a federal candidate, is endorsing the state
candidates in a manner similar to the situation in A 2007-34 (Jackson); see also Advisory
Opinion 2003-25 (Weinzapfel); MUR 5600 (Michigan Senate State Democratic Committee) and
MURs 5387 and 5446 (Welch for Wisconsin). The advertisement, while urging readers to vote
f‘;r the specific statn candidates, is siinilar ta the advisory npinimia ond mirters winere the
Cammiinsian cencluded that a fedorsl eandidete makiing an endorsement is not mn:cessarily
promoted or supported by being identified in thes capacity.

' b. Get-Out-The-Vote

_ The Act defines Federal election activity to include “get-out-the-vote” or GOTV activity.
2 U.S.C. § 431(20)(AX(ii). At the time of the Ayotte advertisements, the Commission regulations
defined GOTV to mean “contacting registered voters by telephone, in person, or by other
individualized means, to assist them in engaging in the act of voting . . * 11 CFR.

§ 100.24(b)(3) (2010).* In Advisory Opinion 2006-19 (Los Angeles County Democratic Party

~ Central Committee), the Commission concluded that a mailer éendorsing non-federal candidates,

advertising the date of municipal and Deieral prixxary elections, ant targsted to Domerrats witiiin

- g certain county wamnld not be considasad get-nut-thn-vote aativity. Tha Commissioo based its
canslusion an four specific facts: (1) the mailors promoted only non-federal candidates; (2) the

communication would be made “several” (four) days prior to the election, and thus was more

. likely to be a “general exhortation” to vote; (3) the mailer was a form letter, and there is no
.. indication that the activity was targeted to any subset of Democratic voters; and (4) the mailer

._ ‘ The Commission recently revised its FEA regulations, in particular its definitions of “voter registration”
and “gut-out-the-vote” stivities. See Fimal Rules: Definition of Federal Elestion Actlvity, 75 Fed. Reg. 55257

(Sept. 10,2010). The effective date of the new regulations was December 1, 2010, after the activity at issue in this

. report.
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contained only the date of the election, and not information such as the hours and location of the
individual voter’s polling place.

The D.C. Circuit in Shays III specifically relied on AO 2006-19 in concluding that the
current definitions of “get-out-the-vote activity” and “voter registration activity” contained in
11 C.F.R § 100.24(a)(Z)-(a)(3) permit party committees to use purely non-federal funds for
FEA, directly counter to BCRA’s purpcse. Shays v. FEC, 528 F.3d 914, 932 (D.C. Cir. Z008).
The court identified two eoncerns about the current regulations. First, the “mctual assistance”
requieement in hoth daefinitions “exelud[es] efforts that zctively emeourage peopls to vote an
register to vote and dmamtically narrow{] which activities are covered.” Second, both
definitions’ “individual means” requirement “entirely exclud[es] mass communications targeted
to many people.” Id. at 931-32. The court pointed to AO 2006-19 as evidence of its concerns
that the regulations might allow state party committees to spend non-federal funds on multiple
direct mailings targeted to potentially sympathetic voters and automated telephone calls
“exhorting recipients to get out the vote.” Jd. _

Although AO 2006-19 had been criticized by the court in Shays /Il and has been
superseded by the Commission’s more recent rulemaking defining GOTV, see Final Rules:
Definition of Federal Election Activity, 75 Fed. Reg. 55257 (Sept. 10, 2010), that Advisery
Opinion pmyvided the mast ralevant Commissian guidanoce on the extent of GOTV activities.
Based on the regulatery definition at the time, and its application by the Commission in

' AO 2006-19, the Ayotte advertisements do not appear to be GOTV activity. Specifically, the

Ayotte advertisements were run in newspapers and were not exhortations to vote that were made

"using the individualized means contemplated by the then applicable definition of GOTV.

See 11 C.F.R. § 100.24(b)(3). Moreover, the advertisements, on the whole, were even less
directly connected to the election than the mailers in AO 2006-19. For example, although the
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Ayotte advertisements appeared the day before the election, they did not promote any federal
candidates, see supra Part I1.B.1.b.ii., were not target to a particular segment of the electorate,
and included only the date of the election, and not any information regarding the polling
locations or times.

Accordingly, we recommend that the Commission find no reason to believe that the New
Hampshire Republican Senate Majority Commitiee violated 2 U.B.C. § 441i(b)(1) by making
disbursements for fedessl eleation activity from famsis not subfect 1 the limitations, prohibitibns,
and reporting requiremants of the Act.

3. Disclgimer

The complaint also alleges that RSMC failed to include the proper disclaimer for the
Ayotte advertisements. In particular, the complaint alleges that the Ayotte advertisements should
bave included the disclaimer required by 2 U.S.C. § 441d and 11 C.F.R. § 110.11 because the
advertisement was express advocacy. As discussed above, see supra Part I1.B1.a., the Ayotte _
advertisements do not contain express advocacy and are therefore not subject to the Act’s
disclaimer requirements. See 11 C.F.R. § 110.11(a)(2). Additionally, RSMC is not a pofitical
committee under the Aet, and censequently would not be required to include disclaimners
pm@ to11 CFR § 110.11(a)1). The Ayotte dvertiszments were alsv 1ot required to
inelude a icolaimar beanuse they de not solisit contributians, ses 11 C.F.R. § 110.11(a)X3), and
they do not qualify as an electioneering aemmunication. See 11 CF.R. § 110.11(a)(4); see also
11 CF.R. § 100.29(a) (clectioneering communications limited to broadcast, cable, or satellite
communications). .

Accordingly, we recommend that the Commission find no reason to believe that the New
Hampshire Republican Senate Majority Committee violated 2 U.S.C. § 441d and 11 C.F.R.

§ 110.11 by failing to include adequate disclaimers.
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IIL

L.

RECOMMENDATIONS

Find no reason to believe that the New Hampshire Republican Senate Majority
Committem violatrel 2 U.S.C. §§ 441a cr 441b by maldng excuasive in-kintt contributions;

Find no reason to believe that the New Hampshire Republican Senate Majority
Comnittee violated 2 US.C. § 441i(b)(1) by making disbursements for federal election
activity fram funds not subject to the limitations, prohibitions, and reporting requirements
of the Act;

Find no reason to believe that the New Hampshire Republican Senate Majority
Committee violated 2 U.S.C. §§ 432, 433, and 434 by failing to organize, register, and
repmt as a peditical committec;

Find no reason to believe that the New Hampshire Republican Senate Majority
Committee violated 2 U.S.C. § 441d and 11 C.F.R. § 110.11 by failing to include
adequate disclaimers;

Find no reason to believe that Friends of Kelly Ayotte, and H. Scott Flegal, in his official
capacity as treasurer, violated §§ 441a, 441b, or 434 by knowingly accepting or failing to
report an excessive or prohibited in-kind contribution;

Approve the atteched Factual and Legal Analyses;

Approve the appropriate letters; and
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8. Close the file.

Christopher Hughey
Acting General Counsel
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DA M. Guith™
Acting Associate General Counsel for
Enforcement

Acting Deputy Associate General Counsel
for Enforcement
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Mark D. Shonkwiler
Assistant General Counsel for Enforcement
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